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International Qil Pollution Compensation Fund 1992
{Guidelines for presenting claims for clean up and preventive measures)

B X

(abridged)

What are the IOPC Funds?

1.1 The International Oil PollutionCompensation Funds

(IOPC Funds) are

twointergovernmental organisations (the 1992Fund and the Supplementary Fund)

which provide compensation for oil pollution damage resulting from spills of

persistent oil from tankers. The 1971 Fund was the original Fund but ceased providing

compensation for incidents occurring after May 2002 and has now been dissolved.
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1.2 The International Oil Pollution Compensation Fund 1992 (which, in this booklet,
is called ‘the 1992 Fund’ ) is the current Fund and is composed of States which have
agreed to two Conventions (the 1992 Civil Liability Convention (1992 CLC) and the
1992 Fund Convention) which cover the payment of compensation to people,
businesses or organisations that suffer losses due to pollution caused by persistent oil
(not gasoline or other light oils) from tankers. The Supplementary Fund provides an
additional tier of compensation to victims in States which are Party to the
Supplementary Fund Protocol. More information on the Conventions can be found in
the 1992 Fund Claims Manual and on the IOPC Funds’ website.

What does the 1992 Fund do?

1.3 The aim of the 1992 Fund is to provide compensation for losses resulting from a
pollution incident involving a tanker, so that the claimant is returned to the same
economic position in which he/she would have been if the oil spill had not happened.
Ideally, the compensation should exactly balance the loss.

How is money raised to pay compensation?

1.4 The owner of a tanker is usually insured with what is known as a Protection and
Indemnity Association, or P&I Club. The P&I Clubs insure the majority of tankers
operating in international trade. A smaller number of tankers, often operating solely in
domestic markets, are insured by commercial insurers. The tanker owner is generally
covered against damages caused by oil pollution through this insurance up to a certain
amount of money. It is this money that is used initially to pay compensation after an
oil spill.

1.5 When the amount available from the tanker owner’ s insurance is not enough to
cover the total cost of the pollution incident, compensation is paid by the 1992
Fund.The 1992 Fund is financed mainly by oil companies in Member States,
according to the quantity of oil transported by sea that they receive. All companies
that receive more than 150 000 tonnes of oil by sea in any year must contribute to the
1992 Fund.

When does the 1992 Fund come into play?

1.6 Whether or not the tanker was the cause of the incident, under the ‘no fault’

provisions of the 1992 CLC the owner of the tanker from which the oil was spilled is



responsible for paying compensation for the damage caused, usually through his
insurer, typically a P&I Club. However, the 1992 CLC also allows the tanker owner
to limit the maximum amount that has to be paid (according to the size of the tanker).
Once this amount has been paid, the 1992 Fund is responsible for any extra payments.
Often the owner’ s insurance is enough to cover all the costs and the money from the
1992 Fund is not needed. However, in a very large spill, it is possible that not even the
money available from the 1992 Fund to pay compensation for that particular spill will
be enough to cover all valid compensation claims. Although this happens only rarely,
in such cases each successful claimant will be paid a proportion of his/her assessed
claim until all the money available from the 1992 Fund is allocated. However, if the
damage occurs in a State which is a Member of the Supplementary Fund additional
monies will be available from the Supplementary Fund.

1.7 If the incident which caused the pollution was a natural disaster, or if it was
entirely caused intentionally by somebody (not the tanker owner) or by faulty lights or
navigation aids which should have been maintained by the authorities, then the tanker
owner is not responsible and the 1992 Fund will come into play immediately. Also, if
the tanker owner is not known or cannot meet his liability, the 1992 Fund will step in
and pay compensation.

1.8 The 1992 Fund will not pay compensation if the pollution was caused by an act of
war or hostilities or if the spill was from a warship. Nor will the Fund pay if it cannot
be proved that the damage was caused by a spill of persistent oil from a tanker. The
1992 Fund cannot pay compensation for damage that occurred on the high seas, or
outside of the territorial waters or exclusive economic zone of its Member States
(except under the circumstances described in paragraph 2.1).

1.9 Whether the compensation comes from the shipowner’ s insurer or the 1992 Fund,
the process of making the claim and the criteria applied when assessing the claim are
the same. The 1992 Fund and insurer usually work closely together, particularly on
large oil spills. The Fund, in cooperation with the insurer, usually appoints experts to
observe, follow and record the impact and progress of the clean-up operations.
Experts will also be used to review and investigate the technical merits of claims and

to assist with determining independent assessments of the losses. Although the 1992



Fund and the insurer rely on experts to assist in the assessment of claims, the decision
as to whether to approve a particular claim and the compensation amount assessed
rests with the insurer concerned and the 1992 Fund.
Why are the costs of preventive measures compensated?
1.10 The two Conventions which govern the payment of compensation for pollution
damage rely on a common definition of preventive measures, namely:The
interpretation of this definition agreed by the 1992 Fund Assembly is set out in the
Claims Manual which is intended to assist in the uniform interpretation of the
Conventions across all Member States. The Claims Manual makes it clear that the use
of the word ‘reasonable’ applies both to the measures themselves and the costs of
those measures. In addition to providing guidance on the formulation of claims for
preventive measures, these Guidelines are intended to demonstrate through illustrative
examples and explanations how the 1992 Fund has implemented this interpretation
and, in particular, how the test of reasonableness is applied in the assessment of
claims. Guidelines for presenting claims for clean up and preventive measures
“Preventive measures” means any reasonable measures taken by any person after an
incident has occurred to prevent or minimize pollution damage.” The interpretation of
this definition agreed by the 1992 Fund Assembly is set out in the Claims Manual
which is intended to assist in the uniform interpretation of the Conventions across all
Member States. The Claims Manual makes it clear that the use of the word
‘ reasonable °  applies both to the measures themselves and the costs of those
measures. In addition to providing guidance on the formulation of claims for
preventive measures, these Guidelines are intended to demonstrate through illustrative
examples and explanations how the 1992 Fund has implemented this interpretation
and, in particular, how the test of reasonableness is applied in the assessment of
claims.
1.11 In practice, the term ‘preventive measures’ means any reasonable actions taken
with the aim of preventing or minimising pollution damage in a Member State. The
term usually applies to measures taken in responding to a spill and clean-up
operations but may include salvage operations undertaken with the specific purpose of

preventing or minimizing the loss of oil from a damaged tanker. The costs of



repairing damage caused by clean-up operations may also be eligible for
compensation, for example, roads or other access points damaged by traffic engaged
in clean-up operations. Expenses for preventive measures may be recoverable even if
no spill occurs provided that there was a grave and imminent threat of pollution
damage.

1.12 The 1992 Fund recognises the importance of effective salvage and clean-up
operations in reducing the impact of a spill and consequently the number and value of
losses suffered by victims of oil pollution.In many countries and especially those
Party to the International Convention on Oil Pollution Preparedness, Response and
Co-operation (OPRC), contingency plans are in place to respond to spills in a range of
circumstances; from small spills contained within a port to a major incident affecting
an entire region. A major spill would usually call for the implementation of the
national oil spill contingency plan involving national authorities so that one of the
main claimants seeking recovery of costs for preventive measures is likely to be the

Member State itself.
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